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I. Introduction

In Miller v. Alabama, 1  the Supreme Court of the United States, in a five to four opinion written by Justice Elena Kagan, held
that mandatory life imprisonment without parole for defendants convicted of murder who were under age eighteen at the time

of their crimes violated the Eighth Amendment to the United States Constitution. 2  The decision raises a host of important
questions that the University of Missouri School of Law's recent symposium ably addressed. Is Miller a watershed opinion,
prefiguring a new era of substantive Eighth Amendment jurisprudence that would apply to other imprisonment sentences across
offender and offense categories? Does it suggest a new constitutional procedural right to individualized sentencing for terms
of imprisonment just as the Court has required for the death penalty - even casting doubt on mandatory sentences in other
areas? Or is it a limited extension of the Court's “death is different” jurisprudence to what some have called the “living death

sentence,” 3  excluding one generic offender category and raising the possibility that other generic offender categories may also
be excluded as they have been in death penalty jurisprudence? Or even if it applies “only” to juvenile mandatory life sentences,
what are its implications for other areas involving juveniles and the criminal justice system? I offer tentative answers to these
questions; others may disagree with this proposition.

Sadly, I do not believe that Miller has ushered in a general “right to individualized sentencing,” let alone a constitutional right to
proportionality analysis in imprisonment cases, at least not given the current composition of the Supreme Court. As I describe
below, our Supreme Court - unlike other common law high courts - has resisted such an analysis in its Eighth Amendment
jurisprudence; this resistance is unlikely to fade any time soon. To put it mildly, Eighth Amendment jurisprudence thus far has
been a less than powerful tool to deal with the extraordinary prison terms that we have been imposing on defendants across

this country for the past three decades. *1042  4  It has been a less than powerful tool to address three strikes laws that impose

onerous and plainly disproportionate terms for repeat petty offenders. 5  It has been a less than powerful tool to stop America's

failed experiment with mass incarceration. 6

While scholars have argued that the Eighth Amendment requires a proportionality analysis - in other words, “that punishment

for crime should be graduated and proportioned to [the] offense” 7  - this view has not found purchase on the Court. Indeed,

some justices have not merely rejected the approach, they have suggested that the inquiry itself is illegitimate. 8  Proportionality
analysis, as Justice Antonin Scalia has suggested, is not even part of the American judicial role in sentencing at all; it is

normative, policy-like - the responsibility and prerogative of the legislature and not the courts. 9  In fact, as I suggest below,
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part of the appeal of Miller and Graham v. Florida 10  may be that the petitioners' arguments were based not on norms, policy

choices, or values. 11  Rather, the arguments were based on science - the teachings of neuroscience that suggest meaningful

physical differences between the adult and juvenile brains. 12

In death penalty cases, the Court has been willing to engage in a proportionality analysis but only at the margins - that is,

only with respect to certain generic offenses and offender categories. 13  Miller and Graham may well *1043  follow the same
pattern. While they may not open the door to constitutionally compelled proportionality analysis - at least not yet - they may
well do so with respect to the exclusion of other generic categories from mandatory life without parole sentences.

On the surface, Miller - and before that, Graham - surely seemed different. While the Court spoke in the same generic terms
as it had in earlier cases, the context of the decisions, their application to imprisonment rather than just the death penalty, and

especially the Court's language suggested a significant change. 14  Miller referred broadly to a “requirement of individualized

sentencing for defendants facing the most serious penalties,” 15  implying a procedural right in ordinary sentencing analogous
to the right to an individualized determination of the application of the death penalty. Indeed, neuroscience, a field upon which

the majority relied, 16  may one day open the door to individualized consideration of the brain mechanisms that affect impulse

control, aggression, anger, or even mood instability. 17  In Miller, the Court finally seemed willing to impose limitations on
legislative enactments, and thus exert a judicial check on the punishment process.

But Miller's holding is cabined with restrictions. It barred the automatic imposition of life without parole sentences on juveniles,

not the imposition of life without parole sentences generally. 18  And though it strongly suggested that sentencing juveniles

to life without parole is illegitimate, it did not bar its use in toto. 19  The Court was also careful to confine its decision to a

specific combination of a particular type of sentence and offender. 20  It applies to cases involving both mandatory life without
parole and juvenile offenders - not all sentences of imprisonment, much less all sentences of life imprisonment, or all offender

categories. 21

Nevertheless, Miller is a watershed opinion, if only for its effect on juvenile sentencing. Rightly or wrongly, Miller has changed
the conversation on juvenile punishment from a general and important one about the evolving standards of decency, to one of
fact, evidence, and even science. If the juvenile brain is so distinct and different from that of an adult, and if those differences
are so clear that they can be demonstrated in functional Magnetic Resonance Imaging (fMRI) and scientific studies, we may
need to change the way we treat juvenile offenders. This includes reconsidering the circumstances *1044  under which juvenile
offenders are transferred to adult courts, the circumstances of their detention or interrogation, the capacity of juveniles for
rehabilitation both within and without institutions, and the programs that juveniles receive.

II. Eighth Amendment Proportionality Analysis: Before Miller

The Supreme Court's Eighth Amendment case law reflects a continuing debate regarding whether the Constitution compels a

constitutional proportionality principle for non-capital cases at all. 22  To some Supreme Court justices, proportionality analysis

is not within the competency of the American judiciary or, worse yet, is not even within a judge's legitimate role. 23  As I have
described elsewhere, according to this view “[proportionality analysis in criminal justice] is somehow too policy-centered, too
‘activist.’ It is a task best left to the legislature, or in the case of the federal sentencing guidelines, to an ‘independent’ agency

in the judicial branch the United States Sentencing Commission.” 24
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The debate played out most acutely in Ewing v. California. 25  In Ewing, a plurality of the Court held that a sentence is not

unconstitutionally excessive so long as it can be justified under any one of the traditional justifications for punishment. 26  To
the plurality, the fact that the Constitution is not clear regarding the metes and bounds of “cruel and unusual punishment”

as applied to imprisonment 27  means that the Court should not venture far to critically *1045  evaluate prison terms. To
choose one penological purpose over others and evaluate the sentence in reference to that purpose would be to overstep the

Court's role. Therefore, where imprisonment was concerned, the Court was simply not a significant institutional player. 28  Since
the “traditional justifications of punishment” - retribution, rehabilitation, incapacitation, and deterrence - can justify virtually
anything when broadly construed, the Court's decision amounts to a near absolute deference to the legislature's choices of

punishments. 29  In effect, a prison term can never be cruel and unusual no matter how long. 30

As a result, the Court sustained a twenty-five years to life sentence under California's three strikes law, triggered by Ewing's
conviction for stealing three golf clubs while on parole from a nine-year prison term and after accumulating a lengthy

criminal record (largely for theft). 31  General, ill-defined notions of deterrence and incapacitation were sufficient to justify

the sentence. 32  According to the plurality, “[t]he recidivism statute is nothing more than a societal decision that when such a
person commits yet another felony, he should be subjected to the admittedly serious penalty of incarceration for life, subject

only to the State's judgment as to whether to grant him parole.” 33  And, the plurality continued, the legislature is better suited
to make “societal decisions” than the Court: “[F] ederal courts should be reluctant to review legislatively mandated terms of

imprisonment, and successful challenges to the proportionality of particular sentences should be exceedingly rare.” 34  “Indeed,
Justice Scalia, concurring in the judgment, was characteristically more emphatic: The proportionality principle, unmasked,

raises policy questions, not issues of law, and policy questions do not belong in the courts.” 35  As Justice Clarence Thomas

noted, the Eighth Amendment's cruel *1046  and unusual clause does not contain a “proportionality principle.” 36  Rather, it
“leaves the unavoidably moral question of who ‘deserves' a particular nonprohibited method of punishment to the judgment

of the legislatures that authorize the penalty....” 37

Significantly, the Court in Ewing - and earlier in Solem v. Helm 38  - recognized, but did not apply, an empirical, comparative
approach that was more determinate and more than just some diffuse choice amongst values, as Justice Scalia suggested.
The Solem approach looks to three factors to determine whether a sentence is so disproportionate that it violates the Eighth
Amendment: “(i) the gravity of the offense and the harshness of the penalty; (ii) the sentences imposed on other criminals in the

same jurisdiction; and (iii) the sentences imposed for commission of the same crime in other jurisdictions.” 39  Factors (ii) and
(iii) root the Court's evaluation in concrete facts - how the same jurisdiction punishes other crimes and how other jurisdictions

punish the same crime - in much the same way as an equal protection analysis. 40  Nevertheless, the plurality in Ewing refused

to apply this approach in all Eighth Amendment cases dealing with imprisonment. 41  On the contrary, it held that the Eighth

Amendment “‘did not mandate’ [a] comparative analysis ‘within and between jurisdictions.”’ 42

The Ewing plurality's approach, as a general matter, contradicts that of common law courts around the world. 43  Proportionality

analysis is a quintessential judicial methodology, essential in dealing with criminal punishment. 44  Although its meaning varies

in different settings, it is the currency of constitutional *1047  analysis for common law high courts, 45  as well as the lingua

franca in ordinary sentencing. 46

III. Death Penalty and Proportionality
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Notwithstanding these general trends, death penalty jurisprudence before Miller and Graham was sui generis - the “death

is different” rationale. 47  Under this rationale, the Court has been willing to draw substantive limits and impose procedural

requirements. 48  The substantive limits, as I have suggested, comprise proportionality analyses at the margins - the

determination that there are “mismatches between the culpability of a class of offenders and the severity of a penalty,” 49

based on the “evolving standards of decency.” 50  As such, the Court has concluded that the death penalty is disproportionately

harsh for certain categories of offenses, such as non-homicide offenses or rape, 51  and for certain categories of offenders;

namely, those under the age of eighteen 52  or those who are mentally disabled. 53  In effect, the Court's majority considers itself
competent to create broad rules with respect to the binary determination of life or death, but not with respect to the scalable
punishments like imprisonment.

In addition, the Court obviously has faith in its competence to carve out procedural rules for the death penalty that cut across
offender categories and the legitimacy of the enterprise. Procedural rules, as the late Professor William Stuntz observed, are

easy for courts. 54  The imposition of the death penalty, *1048  for example, requires a death-qualified jury, 55  and in an area
most relevant to Miller, an individualized determination by that jury considering the characteristics of the defendant and the

details of his offense. 56

IV. Miller, Graham and the Eighth Amendment

Graham was the first decision in which the Court applied the Eighth Amendment to effect what Justice Kagan rightly

characterized as an “unprecedented” ban on a sentence's use for a term of imprisonment. 57  It barred the application of a life

without parole sentence for juveniles in cases that did not involve a homicide. 58  Miller went further, addressing mandatory

life without parole for juveniles in a homicide prosecution, but it did so narrowly. 59  The issue was not the length of the
sentence itself, or even the fact that the offender could never qualify for parole. Rather, the issue was the automatic nature of the

punishment's imposition. 60  A mandatory life without parole sentence “prevents those meting out punishment from considering
a juvenile's ‘lessened culpability’ and greater ‘capacity for change’ and runs afoul of our cases' requirement of individualized

sentencing for defendants facing the most serious penalties.” 61

To be sure, Justice Kagan's rationale and language are much broader than the holding. The right to an individualized sentence
for defendants facing “the most serious penalties” is a right that could apply as well to mandatory life without parole as to a

mandatory minimum twenty or twenty-five year term. 62  The decision even reaffirms a proportional approach to sentencing in

general. 63  The Eighth Amendment's prohibition against cruel and unusual punishment, the Court notes, “flows from the basic

precept that punishment for crime should be graduated and proportioned to both the offender and the offense.” 64

*1049  And as to the question of competence - or the ability of courts to conduct this kind of analysis - Justice Kagan emphasizes

the teachings of neuroscience first articulated in Graham. 65  Her analysis is not just the armchair musings of parent, or the

normative judgments of a policy maker; 66  this is science. As in Graham, the Court underscores the fact that “developments
in psychology and brain science continue to show fundamental differences between juvenile and adult minds,” especially in

“parts of the brain involved in behavior control.” 67  Significantly, the juvenile brain is perfectible, with greater prospects for

reform. 68  That science makes it difficult to say - as the plurality did in Ewing 69  - that a mandatory life without parole sentence
was justified by any penological purpose and makes judicial deference to such sentences impossible.
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The principles articulated by the majority could apply to any non-parole sentence of a juvenile, or to any punishment that fails
to allow for a juvenile's capacity for growth and change. It could even apply to any lengthy term of years for a juvenile. More
generally, if there were anything like a right to an individualized sentence for defendants facing the most serious penalties,
it would cast a shadow on lengthy mandatory minimum sentences where, for example, the imposition of a twenty-year term
follows directly from a judge or jury's finding of liability.

The Court's analysis of what individualized sentencing might have looked like in this case strongly disfavors a life term for
almost any eighteen year old. The characteristics that the Court highlighted could well be found in a number of juvenile cases.
With respect to the crime, Kuntrell Jackson, the other defendant whose case was consolidated with Evan Miller's before the

Supreme Court, was simply an aider and abettor, which is hardly unusual. 70  Juveniles are typically “more vulnerable or

susceptible to negative influences and outside pressures, including peer pressure.” 71  Jackson found out on the way to the video

store - the scene of the crime - that one of his friends had a gun, but his age could have affected his understanding of the risk. 72

As compared to adults, juveniles lack maturity and have “an underdeveloped sense of responsibility.” 73  Also, while he had a

family background of violence, *1050  74  this background did not necessarily forecast his future. Juveniles have characters that

are “not as well formed” as those of adults, with a greater capacity for change. 75  Miller, who actually committed the homicide,

was drunk and high on drugs that had been consumed with his adult victim. 76  Thus, the Court noted, “That Miller deserved
severe punishment for killing [the victim] is beyond question. But a sentencer needed to examine all these circumstances before

concluding that life without any possibility of parole was the appropriate penalty.” 77

In fact, the majority's characterization of a right to an individualized sentencing comes closer than any recent decision to what is

described in Australia as “intuitive synthesis,” 78  a sentencing approach “in which all relevant considerations are simultaneously

unified, balanced, and weighed by the sentencing judge.” 79  Australian judges have eschewed any effort by legislatures to
systematize sentencing with guidelines, formulae, and numbers that would anchor their analysis, underscoring the institutional

role of judges in sentencing individuals. 80

But the Court went to great lengths to suggest that it had not gone so far, and that this was the familiar categorical approach
married to a familiar procedural one - the right to an individualized sentence for the harshest imprisonment sanction, but only

with respect to a particular category of offenders: juveniles. 81  It was not life without parole that triggered the constitutional

objection for those under eighteen years old; it was the mandatory nature of the punishment. 82  The Court melded the “death
is different” approach, now extended to mandatory life without parole sentences, to the “children are different” principles of

Graham. 83

*1051  V. Miller and Other Generic Categories

To be sure, as the symposium's panels suggested, Miller may lead the way to the exclusion of other categories of offenders that
neuroscience shows are the functional equivalents of adolescent offenders. One could envision the Court considering data that
shows that a class of defendants with a particular diagnosis of mental impairment has a distinctive fMRI signature mirroring that
of an adolescent. Or one could present the brain profiles of addicts, which may well present like those of juveniles, to the extent
that they demonstrate an impaired capacity for impulse control together with meaningful capacity to change with treatment

over time. 84  Miller might also be extended to juvenile sentences that are the functional equivalent of life imprisonment - a
mandatory minimum lengthy term of years. The analysis may not be a broad proportionality approach or a general right to
an individualized sentence but it would extend Miller to categories comparable to the under eighteen category or mandatory
“life without parole” category.
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VI. Miller and Juveniles

One thing is clear: Miller and Graham surely opened up a new discussion about the criminal justice system's approach to
juveniles. It has arguably put the brakes on the movements of the past decades, which have seen juvenile offenders treated

more and more as adults. 85  In addition, it has sparked meaningful debate about whether or not children should receive adult

sentences, which is now grounded in data and science; that debate is being played out in both federal and state courts. 86  To take
one example, courts have been grappling with the impact of Miller on the consideration of whether adult convictions stemming
from crimes committed before the age of eighteen can count towards the career offender sentencing provisions of the Federal

Sentencing Guidelines. 87

*1052  There is judicial resistance to these proposed changes, deriving perhaps from decades of judicial evasion of all Eighth
Amendment challenges, despite the imposition of legislative punishments that were progressively onerous and disproportionate.

Some courts have refused to apply Miller at all, concluding that it is not retroactive. 88  Other courts have ignored the decision's
broad themes, focusing instead on its narrow holding and going so far as to reaffirm lengthy sentences for juveniles after an

ostensibly ““individualized” determination. 89  A bill has been proposed in the Texas Senate that would require a life sentence

for murder, adding parole eligibility after forty years. 90  The Texas House indicated that it wants to give juries the option to

sentence seventeen year olds to life without parole so long as other factors are considered. 91

VII. Conclusion

Let me be clear: Miller is not about an activist court meddling with legislative prerogatives, as the dissenting justices would
suggest. Rather, this is about a Court finally - finally - calling a halt to ceding all punishment decisions to the legislature without
a modicum of judicial and constitutional checks and balances. While the stunted role that the Supreme Court has adopted
for itself in Eighth Amendment challenges has led to a limited holding in this case - limited by the sentence, mandatory life
imprisonment, and by the age of the offender, under eighteen - the Court's willingness to critically evaluate a legislature's
draconian punishments in the light of scientific data offers the possibility that it will put the brakes on America's carceral state.
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